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UNEMPLOYMENT INSURANCE ISSUES

THURSDAY, JULY 11, 1996

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS aAND MEANS,
SUBCOMMITTEE ON HUMAN RESOURCES,
Washington, DC.
The Subcommittee met, pursuant to notice, at 10:07 a.m., in
room B-318, Rayburn House Office Building, Hon. E. Clay Shaw,
Jr. (Chairman of the Subcommittee) presiding.
[The advisory announcing the hearing follows:]
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ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HUMAN RESOURCES

FOR IMMEDIATE RELEASE CONTACT: (202) 225-1025
June 28, 1996
No. HR-13

Shaw Announces Hearing On
Unemployment Insurance Issues

Congressman E. Clay Shaw, Jr. (R-FL), Chairman of the Subcommittee on Human
Resources of the Committee on Ways and Means, today announced that the Subcommittee
will hold a hearing on selected unemployment insurance issues. The hearing will take place
on Thursday, July 11, 1996, in room B-318 of the Rayburn House Office Building,
beginning at 10:00 a.m.

Oral testimony at this hearing will be heard from invited witnesses only. Witnesses
will include State governors, State unemployment insurance directors, employers, and other
experts on unemployment insurance issues. However, any individual or organization not
scheduled for an oral appearance may submit a written statement for consideration by the
Committee and for inclusion in the printed record of the hearing.

BACKGROUND:

The Federal-State unemployment compensation system is designed to provide
temporary benefits to individuals with a recent work history who become involuntarily
unemployed. In determining whether a worker’s employment record is sufficient to qualify
for benefits, 47 States consider only wages earned over 4 of the last 5 completed calendar
quarters (called the worker’s "base period”). A few States also consider the worker’s
eligibility under an "alternative base period,” increasing the likelihood that these workers will
qualify for benefits. A recent Illinois Federal court decision (Pennington v. Doherty) has now
called into question what formerly was assumed by States -- that the Social Security Act
provides States with the authority to select their own base period, which need not include the
use of an alternative base period. If every State were required to use an alternative base
period, as the Pennington decision foreshadows, the consequences could be significant in
terms of higher benefit payments and higher payroll taxes.

The Subcommittee is also interested in various proposals, referred to generally under
the term "devolution," that have been developed by several States to increase State flexibility
in the operation of their unemployment compensation system. Proponents argue that allowing
States greater authority would lead to lower payroll taxes, reduced business paperwork, and
improved efficiency in labor markets across the country. While no bill has been introduced in
the current Congress, the Subcommittee is interested in considering suggestions for change
that promise increased employment and business growth while preserving the principles of the
current unemployment insurance system.

In announcing the hearing, Chairman Shaw stated: "Keeping the unemployment
insurance system operating smoothly and efficiently is important to employees, employers,
and the U.S. economy. This hearing is part of our ongoing efforts to ensure that the current
system is working well and to explore ways of making it even better in the future."

(MORE)
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FOCUS OF THE HEARING:

The hearing will focus on two main issues. First, witnesses will discuss the
implications of the Pennington case, a Federal court decision that has drawn into question
whether States have full authority to set base periods used in determining eligibility for
unemployment insurance benefits. Second, the Subcommittee will consider testimony on
devolution proposals that would allow greater State control in setting and collecting
unemployment taxes and in administering State unemployment insurance programs. In
addition, other witnesses will discuss the way the unemployment insurance system affects
actors and poll workers, among other issues.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Any person or organization wishing to submit a written statement for the printed
record of the hearing should submit at least six (6) copies of their statement, with their
address and date of hearing noted, by the close of business, Thursday, July 25, 1996, to
Phillip D. Moseley, Chief of Staff, Committee on Ways and Means, U.S. House of
Representatives, 1102 Longworth House Office Building, Washington, D.C. 20515. If those
filing written statements wish to have their statements distributed to the press and interested
public at the hearing, they may deliver 200 additional copies for this purpose to the
Subcommittee on Human Resources office, room B-317 Rayburn House Office Building, at
least one hour before the hearing begins.

FORMATTING REQUIREMENTS:

Each statemout pressntsd for printing to the Commitiss by & withess, any writisn statement or exhilit submitisd for the printed
record or any written comments in respauas 10 8 request for written comments must confort to the guidelines listed below. Aay statement
or oxhibit uct in compliance with these guidelines will Bot be printed, bat will be maintained tn the Committes files for review and nse by the
Committee,

L All statements and asy accompanying exhibits for pristing must bs typed in single space o legal-size paper and may
not excesd a total of 10 pages including atiachmeats.

2 Coples nxnucm.-numm»mlm-mmn-uumunm Instead, exhibit material
should be and quoted or All exhibit material not moeting those will be In the
fllea for review and use by the Committaa,

3 A witness appaaring at & public hearing. or submitting a statement for the record of & pablic hearing, er submitting
‘written comments in response to & Toquest for by the wust tncinde ea his statensent or submission a list of

all cliouts, persons, or orguntzatiens ou Whose behall the witness appears.

4 A aheet must oach Usting the name, full address, a telsplione number where the
witheas or the designated represestative may be reached and a topical cutiine or summary of the comments and recommendations in the full
statement. This supplemental sheet will not bo inciudad in the printed record

The above restrictions aad limitations apply enly to material being submitted for printing. Statements and exhibits or
material solaly for to the Members, the press and the public during the coarss of a public hearing may
bs mbmitisd in other forms.

Note: All Committee advisories and news releases are now available on the World Wide
Web at "HTTP://WWW.HOUSE.GOV/WAYS_MEANS/" or over the Internet at
*GOPHER.HOUSE.GOV’ under "THOUSE COMMITTEE INFORMATION",

*kk kK
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Chairman SHAwW. We will go ahead and start the hearing.

Last night, there were a number of votes on the floor that I un-
derstand have been rolled over to today. When they call for votes,
we will have to go down to the floor. We will have to recess for the
appropriate time, so that people don’t have to wait for us to come
back.

Keeping the unemployment insurance system operating smoothly
and efficiently is important to more than 100 million employees,
the millions of employers, and to the strength and vitality of the
U.S. economy.

In keeping with this Subcommittee’s oversight of unemployment
insurance, this hearing has two goals; first, to examine steps that
Congress must take in the coming weeks to keep the system run-
ning efficiently, and second, to consider long-term changes to im-
prove the system in years to come.

Our first panel involves an issue that demands immediate atten-
tion. Since its inception in the thirties, there has been universal
agreement that the States have the right to set base periods used
to determine eligibility for unemployment benefits until now. A
Federal court decision in Illinois, the Pennington case, means that
47 States now face the possibility of being forced to adopt a new
more liberal standard for determining the eligibility of unemploy-
ment benefits.

Unless Congress acts quickly, almost every State will be forced
to pay higher unemployment insurance benefits resulting in more
redtape, higher taxes on employers, and less job creation. Overall,
added cost could reach as high as $1 billion each year.

After this hearing, I plan to move legislation to the House floor
to fix this problem. Given the huge number of States affected, and
the administration’s support for the Illinois position in a 1994 ami-
cus brief, I hope this can be a bipartisan effort.

Our second major panel will examine proposals designed to in-
crease State flexibility in operating their unemployment systems.
Bipartisan proponents argue that reforms can lead to lower payroll
taxes, less paperwork, and improved efficiency in labor markets
across the country.

Several States already have detailed proposals, and I understand
that the National Governors’ Association meeting this weekend will
include discussion of such reforms.

So, even though we probably will not act on legislation until next
year, this Subcommittee needs to start examining the comprehen-
sive calls for change coming from Republican and Democrat Gov-
ernors all across this Nation.

On our final panel, one of our Subcommittee colleagues, Phil
English, will discuss this bill to expand benefits for the long-term
unemployed and to make it more likely that States will have suffi-
cient reserves to weather future recessions.

Congressman Upton and Congressman Farr will discuss their bill
on pollworkers, and Charlton Heston, speaking on behalf of the
Screen Actors Guild, will describe legislation of interest to enter-
tainers.

Let me warn my colleagues that any bad puns connecting unem-
ployment insurance with Mr. Heston’s movie roles may result in
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Members being forced to wander about the desert for the upcoming
40 years.

The opening statement of Mr. Ford, without objection, will be
made a part of the record at this time.

[The opening statement of Mr. Ford follows:]

OPENING STATEMENT OF HON. HAROLD E. FORD

Mr. Chairman, I want to thank you for convening this unemployment compensa-
tion hearing today. I hope it is the beginning of a bipartisan review of how well our
Nation’s unemployment program is working and what steps, if any, we need to take
to improve it.

I come to this session with an open mind. I have no preconceived notion of the
reforms that are needed in the system and am anxious to hear what all the play-
ers—DOL, the States, employers, and workers—have to say.

I do want to urge caution, however, with regard to the so-called Pennington case.
As I understand it, both the State of Illinois and the Department of Labor disagreed
with the conclusion reached by the appeals court in Pennington. The State has the
right to appeal that decision and has done so. I am inclined to let the legal process
play itself out before we consider a legislative remedy to just this narrow problem.

After all, the Advisory Council on Unemployment Compensation—which we estab-
lished to suggest reforms for this program—has made a mumber of recommenda-
tions, including several that pertain to the calculation of the base period.

I suggest that we take the time now to carefully review all legislative proposals
that have been made and develop a consensus package of reforms, rather than cher-
ry pick just one issue.

I look forward to the testimony.

Chairman SHAW. I would like to yield at this point to Congress-
man Phil Crane who has joined us for the purpose of making an
introduction.

Mr. CRANE. Thank you very much, Mr. Chairman.

As you know, Illinois has been engaged in litigation regarding
the base period used to determine the eligibility for unemployment
compensation, and while the outcome of this suit will unquestion-
ably have a significant impact on Illinois, it may also lead to
changes across the country. The final ruling could lead to greatly
increased costs, both for individual States and the Federal Govern-
ment, but perhaps even more troubling is the circumvention and
misinterpretation of congressional intent through judicial action.

Later today, I will introduce legislation which would clarify cur-
rent law to protect the rights of States to determine their own base
periods. I don’t believe that this is a radical change, but merely re-
inforcement of what had been the common understanding of the
law.

To help explain the need for this action, it is my pleasure to have
the opportunity to introduce to you the comptroller of my home
State of Illinois, Loleta Didrickson. Loleta is uncommonly qualified
to speak on this issue having served not only as the director of the
Illinois Department of Employment Security, but also as a member
of the Illinois House of Representatives for four terms.

She was elected to her current position in 1994, becoming the
highest ranking Republican woman ever elected in Illinois.

1 know you will find her expertise and testimony useful in under-
standing this complex issue, and I hope that the Members of this
Subcommittee will support my legislation.

Thank you, Mr. Chairman.

Chairman SHAW. Thank you, Mr. Crane.
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I would like at this time to invite the first panel to the witness
table. It will be Raymond Uhalde, the Deputy Assistant Secretary
of the Employment and Training Administration of the U.S. De-
partment of Labor. He is accompanied by Mary Ann Wyrsch, Direc-
tor of the Unemployment Service.

In addition to the comptroller from the State of Illinois, we have
Andrew Richardson who is commissioner of the West Virginia Bu-
reau of Employment Programs, on behalf of the Interstate Con-
ference of Employment Security Agencies, and Albert Miller who is
president of Phoenix Closures, Inc., Naperville, Illinois.

Welcome. Mr. Uhalde, if you would like to lead off.

All of the witnesses’ full statements will be made a part of the
record.

You may proceed as you wish. We encourage you to summarize
if you feel comfortable in doing so.

STATEMENT OF RAYMOND J. UHALDE, DEPUTY ASSISTANT
SECRETARY OF LABOR, EMPLOYMENT AND TRAINING
ADMINISTRATION, uU.s. DEPARTMENT OF LABOR;
ACCOMPANIED BY MARY ANN WYRSCH, DIRECTOR,
UNEMPLOYMENT INSURANCE SERVICE

Mr. UHALDE. Thank you, Mr. Chairman and Members of the
Subcommittee. I want to introduce Mary Ann Wyrsch who is the
Director of the Unemployment Insurance Service in the Employ-
ment and Training Administration, U.S. Department of Labor.

Before discussing the Pennington decision, I believe we ought to
give a little bit of background on the issue of the base period and
the establishment of base periods under the UI, Unemployment In-
surance, Program.

State Ul laws identify a base period for measuring the wages
earned by an individual from employment that is covered under the
unemployment insurance system. Earnings during the base period
are then used as the basis for determining whether the individual
qualifies for unemployment benefits, and are also used to deter-
mine the weekly benefit amount and the duration of benefits.

The primary base period that has been defined for most States
has been a base period that is the first four of the last five com-
pleted calendar quarters, immediately preceding the first day of an
individual’s benefit year.

Two States use as the base period the 52 weeks preceding the
benefit year. Two States use the last four quarters, and one State
uses four quarters ending 4 to 7 calendar months before the benefit
year, and one State uses a uniform calendar year.

In addition to the primary base period, seven States presently
provide for an alternative base period if the claimant does not meet
the qualifying requirements using the primary base period.

The interval between the end of the base period and the begin-
ning of the benefit year or the lag period or lag quarter is intended
to allow time for the recording of the base period wages necessary
to establish a benefit year prior to beginning of such year.

In States that use the first four quarters, the lag is 3 to 6
months. In States that use the last four quarters, the lag is less
than 3 months.
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While initially a long period of time was necessary to collect and
post the wage information, technology has reduced this amount of
time needed. All wages and covered employment earned during the
base period, regardless of the number of different employers, are
used in the determination of the qualification of benefits.

It is important to recognize that there are several advantages to
the claimant in using the most recent wages possible. First, the
most recent wages tend to be higher, and therefore, the benefit en-
titlement, both the amount of benefits and the duration of benefits,
could be higher for a claimant.

Second, some claimants may have recent employment, but may
not have wages reaching back five quarters and, therefore, would
not have sufficient wages to qualify.

While there is nothing to prevent the claimant from waiting until
the subsequent quarter to file a claim, during the interim the
claimant may not have income support. The delay can be up to 6
months and may create financial hardships, particularly for low-
wage and part-time workers. .

Now, in the Pennington case, a claimant who was denied unem-
ployment benefits because she did not have sufficient wages during
the base period filed suit in Federal court in July 1985 claiming
that Illinois base period was inconsistent with Federal law.

The claimant argued that the base period violated section
303(a)(1) of title IIT of the Social Security Act.

The State of Illinois argued the base period is not a method of
administration, but an eligibility criterion which is a matter of
State discretion. The Department of Labor filed an amicus brief in
the case supporting Illinois interpretation of the law.

The U.S. Court of Appeals reversed the decision of the district
court. The U.S. Court of Appeals found the base period is an ad-
ministrative consideration within the meaning of title III of the So-
cial Security Act.

The district court, upon remand, subsequently held that given
the delay in eligibility determination caused by Illinois base period,
the State’s base period did not ensure the greatest promptness that
is administratively feasible in paying Ul.

The court of appeals’ decision applies only to the States of Illi-
nois, Indiana, and Wisconsin. The district court’s decision applies
in Illinois. However, these cases could serve as a precedent in other
cases.

Subsequent to these decisions, the Advisory Council on Unem-
ployment Compensation completed its comprehensive examination
of the Ul system. The Council explored issues in the Ul system
that it believes should be addressed as we move into the next cen-
tury, including issues relating to low-wage workers, part-time
workers, and workers and their work arrangements connected to
the labor force.

With respect to alternative base periods, the Advisory Council
recommended that the States use an alternative base period when
necessary to qualify claimants for benefits.

As a followup to the Council’s work, we in the Department of
Labor have initiated research regarding a number of issues raised
by the Council. Included in this research effort is research on alter-
native base periods.
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We commissioned in 1994 a study to examine the effects of alter-
native base period arrangements that exist in six States currently.

The study, while it has been limited in scope, does suggest some
findings for alternative base periods: First, that increases in the
number of monetarily eligible claimants, especially among low-
wage and part-time workers, would accrue under alternative base
periods; that under alternative base periods, you would raise the
number of monetarily eligible claimants by 6 to 8 percent. This
would have a notable effect on UI benefit outlays and increase in
costs of about 4 to 6 percent and, in the short run, reduce Unem-
ployment Trust Fund balances. Alternative base periods also entail
additional administrative costs.

In June 1995, we again commissioned additional research on the
impacts of alternative base periods. This research is scheduled to
be completed in May of next year, and this will add to previous
work.

Among other things, we are analyzing and developing a means
to assess the impact of alternative base periods on trust funds over
time, determining the implementation and ongoing administrative
cost for States, and estimating the administrative cost to employ-
ers.

We are aware of the impact of various base periods on access to
the unemployment insurance system. We want to gain some fur-
ther knowledge through our research efforts. We are also aware of
the ramifications for States of the Pennington court decision. How-
ever, we believe that the legislation to amend title III to address
the Pennington issues would be premature at this time.

Illinois has appeal rights at its disposal, as well as the ability to
establish an alternative base period on its own as other States
have done by changing its Ul law. It is a choice for Illinois at this
point or any State’s choice on how to balance the various pros and
cons of immediate access for claimants versus a demonstrated at-
tachment to the labor force.

The real issue for the unemployment insurance system is not the
definition of a base period, per se, but the broad question of access
to the Ul system. We would encourage States to consider seriously
changes that States could make to open their systems to those indi-
viduals who are truly attached to the work force, but are being de-
nied access due to unexamined, outdated policies, but the Depart-
ment will continue to work with States. We would also like to con-
tinue the research underway on alternative base periods.

This concludes my formal remarks, Mr. Chairman. We look for-
ward to working with you, Subcommittee Members, and the States
on making the Ul system responsive to the needs of experienced
workers whose access to benefits might be hindered by outdated
policies.

Thank you.

[The prepared statement follows:]



STATEMENT GF RAYMOND J. UHALDE
DEPUTY ASSISTANT SECRETARY OF LABOR
EMPLOYMENT AND TRAINING ADMINISTRATION
BEFORE THE
SUBCOMMITTEE ON HUMAN RESOURCES
COMMITTEE ON WAYS AND MEANS
UNITED STATES HOUSE OF REPRESENTATIVES

July 11, 1996
Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to testify on the Pennington
decision and its impact on the unemployment insurance program.
I also want to introduce Mary Ann Wyrsch, Director of the
Unemployment Insurance Service in the Department of Labor's
Employment and Training Administration.

BACKGROUND

Before discussing the Pennington decision, I want to provide
you with some background information on the matter at issue in
that case, the establishment of base periods under the
unemployment insurance program.

State unemployment insurance (UI) laws identify a base
period for measuring the wages earned by an individual from
employment that is covered under the unemployment insurance
system. Earnings during the base period are then used as the
basis for determining whether the individual qualifies for
unemployment benefits, the weekly benefit amount, and the
duration of such benefits.

The date establishing the beginning and ending of the base
period depends on when the claimant first applies for benefits or
first begins drawing benefits. In all States the base period is
comprised of four quarters or a 52-week period. Most States (47)
define the base period as the first four of the last five
completed calendar quarters immediately preceding the first day
of an individual's "benefit year." (The "benefit year" is the
period in which rights to unemployment benefits based on the
claimant's base-period employment may be exercised.) Two States
use as the base period the 52 weeks preceding the benefit year,
two States use the last four quarters, one State uses the four
quarters ending four to seven calendar months before the benefit
year, and one uses a uniform calendar year.

In addition to the primary base period, seven States
presently provide for alternative base periods (ABPs) if the
claimant does not meet qualifying requirements using the primary
base period. Generally, this ABP is the last four quarters
preceding the filing of the claim.

The interval between the end of the base period and the
beginning of the benefit year -- the lag period or gquarter -- is
intended to allow time for the recording of the base-period wages
necessary to establish a benefit year, prior to the beginning of
such year. In States using the first four quarters, the lag is
three to six months; in States using the last four quarters, the
lag is less than three months. While initially a long period of
time was necessary to collect and post wage information,
technology has reduced the amount of time needed to do so. All
wages in covered (insured) employment earned during the base
period -- regardless of the number of different employers -- are
used in determining qualification for benefits.

There are several advantages to claimants in using the most
recent wages possible. First, recent wages tend to be higher and
therefore, the benefit entitlement (both the amount and the
duration) could be higher. Second, some claimants may have
recent employment, but may not have wages reaching back five
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quarters and therefore, would not have sufficient wages to
qualify. While there is nothing to prevent the claimant from
waiting until the subsequent quarter to file a claim, during the
interim, the claimant may not have income support. The delay can
be up to six months and may create financial hardships,
particularly for low-wage and part-time workers.

PENNINGTON CASE

In Pennington, a claimant who was denied unemployment
benefits because she did not have sufficient wages during the
base period, filed suit in Federal court in July 1985 claiming
that Illinois' base period was inconsistent with Federal law.
The plaintiff argued that the base period violated section
303(a) (1) of Title III of the Social Security Act (SSA) which
requires:

"such methods of administration...as are found by the
Secretary of Labor to be reasonably calculated to insure
full payment of unemployment compensation when due."
(Emphasis added.)

The State of Illinois argued that the base period is not a
method of administration, but an eligibility criterion which is a
matter of State discretion. The Department of Labor filed an
amicus brief in the case, supporting Illinois' interpretation of
the law.

While the District Court ruled in favor of Illinois in
October 1992, the U.S. Court of Appeals (7th Circuit) reversed
the decision. The Court of Appeals found that the base period is
an administrative consideration within the meaning of Title III
of the Social Security Act and remanded the case to the District
Court for determination of whether the Illinois base period
satisfies the "when due" requirement of Federal law.

The District Court subsequently held that, given the delay
in eligibility determinations caused by Illinois' base period,
the State's base period did not insure the greatest promptness
that is administratively feasible in paying UI. The Court's
decision permanently prohibits Illinois from applying its base
period -- the first four of the last five completed calendar
quarters —-- to the Pennington class claimants -~ those ineligible
due to insufficient earnings during the base period.

The Court of Appeals decision applies only to States in its
circuit: Illinois, Indiana, and Wisconsin. The District Court's
decision applies only to Illinois. However, these cases may
serve as precedent in the event other cases arise.

ADVISORY COUNCIL ON UNEMPLOYMENT COMPENSATION

The Advisory Council on Unemployment Compensation earlier
this year completed its comprehensive examination of the UI
system. The Council explored issues in the UI system that it
believed should be addressed as we move into the next century —
including issues related to low-wage and part-time workers.

With respect to alternative base periods (ABPs), the Council
recommended that States use an ABP when necessary to qualify
claimants for benefits. As follow-up to the Council's work, we
have initiated research regarding a number of issues raised by
the Council. Included in this effort is research on ABPs.

RESEARCH ON ALTERNATIVE BASE PERIODS

The Employment and Training Administration (ETA)
commissioned in 1994 a study to examine the effects of ABP
arrangements that exist in six States. The study, while limited
in scope, suggests that an alternative base period:
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o Increases the number of monetarily eligible claimants --
especially among low-wage and part-time workers;

o Raises the number of monetarily eligible claimants by six to
eight percent;

o Has noticeable effects on UI benefit outlays -- an increase
in costs of four to six percent -- and short-run effects
reducing unemployment trust fund balances;

o Entails additional administrative costs.

In June 1995, ETA commissioned additional research on the
impacts of alternative base periods. This research -- scheduled
for completion in May 1997 -- will build on previous work. Among
other things the contractor will analyze and develop a means to
assess the impact of ABPs on trust funds over time, determine
implementation and ongoing administrative costs for States, and
estimate administrative costs to employers.

DEPARTMENT OF LABOR POSITION

We are aware of the impact of various base periods on access
to the UI system, and we want to gain further knowledge through
our research efforts. We also are aware of the ramifications for
States of the Pennington court decision. However, we believe
that legislation to amend Title III to address the Pennington
issue would be premature at this time. Illinois has appeal
rights at its disposal as well as the ability to establish an ABP
on its own -- as other States have done -- by changing its UI
law. It is Illinois' choice, or any State's choice, of how to
balance the various pros and cons of immediate access versus
demonstrated attachment to the labor force.

The real issue for the UI system is not the definition of a
base period per se, but the much broader question of access to
the UI system. We would encourage States to seriously consider
changes to open their systems to those individuals who are truly
attached to the workforce, but are being denied access due to
unexamined and outdated policies.

The Department will continue to work with States, and we
also will continue the research underway on the alternative base
period concern.

This concludes my formal remarks. We look forward to
working with you and subcommittee members -- and States -- on
making UI systems responsive to the needs of experienced workers
whose access to benefits is hindered by out-dated policies.
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Chairman SHAW. Thank you for your testimony.

Ms. Wyrsch, did you have testimony or are you accompanying
Mr. Uhalde?

Ms. WYRSCH. No, I do not.

Chairman SHAW. Our next witness was introduced by Congress-
man Crane, the comptroller of the State of Illinois, Ms. Didrickson.

Am I pronouncing that right?

Ms. DIDRICKSON. Didrickson. That is correct.

Chairman SHAW. Yes, OK. Fine.

STATEMENT OF HON. LOLETA A. DIDRICKSON,
COMPTROLLER, STATE OF ILLINOIS

Ms. DIDRICKSON. Well, good morning, Mr. Chairman.

Chairman SHAW. I would like to ask all the witnesses, if you
could, the lights that are on the table are set for 5 minutes. If you
could kind of keep an eye on them. I am not going to be too strict
with the gavel, but if you could keep an eye on it. When the red
light comes on, it means that the time has expired.

Proceed as you wish, please.

Ms. DiDRICKSON. Thank you, Mr. Chairman and Members of the
Subcommittee.

On behalf of Governor Jim Edgar and myself, as the comptroller
of the State of Illinois, I thank you for the opportunity to testify.

[ am asking for your help in passing the legislation that Con-
gressman Phil Crane will be introducing later this afternoon in
order to overturn the Federal appellate court decision in Pen-
nington v. Jackson, Pennington v. Didrickson, and now Pennington
v. Doherty.

When I served as director of the Department of Employment Se-
curity, it was obvious to us at the department that this case was
not only pivotal to the definition of unemployment insurance law,
but it had serious financial implications to our State and Federal
Government, as well as to the employer community.

The interpretation of the appellate court decision will result in
an overall shift in the intent of unemployment insurance represent-
ing a 180-degree departure from how the Federal Government and
States have really defined the Social Security Act since its incep-
tion, more than 60 years ago.

The blueprint for today’s unemployment insurance system was
intended for unemployment insurance benefits to be limited to indi-
viduals who are ordinarily steadily employed, not to provide relief
simply for anyone who is out of work. In other words, it wasn’t de-
signed to be a welfare program financially supported by employers.
It is an insurance program.

Pennington is a class-action lawsuit which is challenging Illinois
base period, as you just heard. The period of time reviewed to de-
termine whether an individual has earned enough to qualify for un-
employment insurance. The base period also determines the
amount of the individual’s weekly unemployment check.

Virtually all States define the base period in the same way as II-
linois, I believe about 49 States, using the first four of the last five
completed calendar quarters preceding the individual's filing an
initial claim.
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Now, the plaintiffs in Pennington maintain that Illinois base pe-
riod violates the Social Security Act’s “when due clause.” They
argue that anyone who is not monetarily eligible using Illinois base
period should be able to establish eligibility through an alternative
base period using the last four quarters.

I don’t believe that Congress intended to preempt States rights
with this. Contrary to arguments by both the U.S. Department of
Labor and the State of Illinois, the Seventh Circuit Appellate Court
ruled that Illinois base period could be challenged under the “when
due clause” and returned the case to district court to determine
whether the Illinois base period violated the Federal provision.

The appellate court instructed the district judge to weigh the
benefits of individuals filing unemployment insurance claims using
the alternate base period against the State’s interest in holding
down those administrative costs and minimizing fraud.

On remand, the district judge determined the claimant’s interest
outweighed our State’s interest, and Illinois was to adopt the alter-
nate base period.

The appellate court’s decision on Pennington v. Didrickson con-
tradicts legislative history and Supreme Court precedent. It also
defies the U.S. Department of Labor’s longstanding reading of the
Social Security Act in giving States flexibility to establish their
own eligibility criteria. It calls on appointed Federal judges to
make a policy judgment, the types of decisions that State and local
officials elected by the people are better suited to make.

The appellate court’s ruling separates the authority to make pol-
icy decisions from accountability for those decisions, and the finan-
cial implications are far reaching. In fact, not only does this case
have an impact on administrative cost and increased Federal fund-
ing from your perspective, it impacts those who make up the back-
bone of our economy in Illinois, our employers. Clearly, Pennington
would hike State government’s cost of doing business.

When the case was remanded back to the district judge, he noted
the administrative cost to Illinois probably using the alternate base
period. It is going to cost us somewhere from $12 to $15 million one
time plus $2.5 million every year thereafter.

The judge also acknowledged that the Federal Government—the
Federal dollars to cover those costs were not likely to be provided.

Pennington could substantially raise outlays from Illinois Unem-
ployment Trust Fund account and impose hefty increases on our
employers in terms of their taxes.

The Illinois Department of Employment Security estimates the
alternate base period would increase Illinois trust fund outlays by
1.5 percent.

A U.S. Department of Labor study indicates alternate base peri-
ods raise State trust fund outlays by 4 to 6 percent.

Let us just talk about a 1.5-percent increase in outlays from Illi-
nois trust fund account. It would amount to more than $180 million
over the next 8 years, or on an annual basis, that is $22 million
in the State of Illinois.

If T use the Federal Department of Labor’s 6-percent increase,
the total is $750 million. Now we are talking $93 million annually.

Since State trust fund accounts are part of the unified Federal
budget, as you are aware, the difference between the increased out-
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lays and the higher taxes would translate into an increase in the
Federal deficit, a more than $100-million increase if outlays rose by
1.5 percent, or using that 6 percent, a $400-million increase.

To maintain an adequate trust fund balance with the additional
outlays resulting from this decision, employers would be forced to
pay higher unemployment insurance taxes. It probably would re-
sult in nearly a $70-million tax increase over the 8-year period
using that 1.5 percent.

If I use the 6 percent, now you are looking at employer taxes in-
creasing $350 million over that 8-year period.

Let me just kind of go through that because I see the red light
is on. Really, my specific request to you is for an amendment to the
“when due clause,” as I understand Congressman Crane is going to
be introducing.

We are a very rich, vibrant Nation, but how we can truly be
ready to meet the economic challenges of the next century is to
make certain that our business community is not unfairly saddled
with hundreds of millions of dollars of new taxes.

In closing, I would just like to thank you for your time and con-
sideration and also refer to the previous testimony from the De-
partment of Labor that said that Illinois has the choice. The fact
of the matter is that we do not have a choice in terms of being able
to get out from underneath this Pennington decision, the U.S. Ap-
pellate Court decision that has been filed against us in the State
of Illinois.

It is a tremendous cost for us. We once before tried to go before
the U.S. Supreme Court with 23 other States and were denied. We
don't really see the fact that the court system is going to be able
to allow us to be able to have our own States rights here in terms
of eligibility, and so that is why we are looking to the U.S. Con-
gress.

Thank you very much.

[The prepared statement follows:]
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TESTIMONY
BEFORE THE HUMAN RESOURCES SUBCOMMITTEE,
HOUSE WAYS AND MEANS COMMITTEE,
BY
THE HONORABLE LOLETA A. DIDRICKSON,
COMPTROLLER OF THE STATE OF ILLINOIS,
ON BEHALF OF
THE HONORABLE JIM EDGAR,
GOVERNOR OF THE STATE OF ILLINOIS

July 11, 1996

Thank you, Mr. Chairman and members of the Subcommittee, for the opportunity to
testify before you today. I am here to ask for your help in passing legislation to overturn the
federal appellate court decision in Pennington v. Didrickson. That decision represents a 180-
degree departure from the manner in which both the federal government and states have
construed the Social Security Act, since that statute's enactment more than 60 years ago. It
also vests unelected federal judges with policy making authority that should properly be
reserved to elected officials. Left standing, it could soon have a costly impact upon employers
and state government in Hilinois and aggravate the federal deficit by hundred’s of million’s of
dollars. Its impact could ultimately be compounded across the nation.

Background - State Base Period

Pennington is a class action lawsuit, challenging the provision of Illinois law that
establishes the state’s “base period.” As you know, the base period is the period of time
examined to determine whether an individual has earmned enough wages to be eligible for
unemployment insurance and, if so, the amount of the individual’s weekly unemployment
check. The base period in Iinois is the first four of the last five completed calendar quarters
preceding the individual’s filing an initial claim. To qualify for unemployment insurance in
Iilinois, an individual must have been paid at least $1,600 in wages during his or her base
period, with at least $440 having been earned outside the quarter in which the individual's
wages were highest.

Forty-nine other jurisdictions use the same base period as Illinois. Of those, eight have
adopted alternate base periods for individuals who do not qualify using the standard base
period. There are two reasons for the nationwide prevalence of the base period Illinois uses.

First, a base period of the first four of the last five quarters generally ensures that
unemployment insurance will be available for workers with a genuine attachment to the labor
force, but not necessarily for those with only a marginal connection.

The legislative history of the Social Security Act indicates that unemployment
insurance was intended to be limited to individuals with established ties to the workforce.
According to a 1935 report by the Committee on Economic Security, which drew the
blueprint for today's unemployment insurance system, unemployment insurance was intended
for the “ordinarily steadily employed.” The Ways and Means Committee's report on the Social
Security Act noted the program was not intended to provide relief for everyone who was out
of work.

Congress' intent still makes sense today. Unemployment insurance is funded almost
exclusively by employers. In Illinois, it is funded 100 percent by employers. Employers alone
should not bear the burden for individuals with little or no attachment to the world of work.

Second, a base period like Illinois' streamlines administration and minimizes the risk
of fraud. Within a month following the close of each quarter, Illinois employers provide the
state with reports on the wages paid to their workers during that quarter. The state uses those
reports to verify that claimants are monetarily eligible for unemployment insurance. With
Illinois' base period, all reports needed to verify an individual’s eligibility should already be
in the state’s computer system when the initial claim is filed.
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Pennington Lawsuit

The plaintiffs in Pennington are arguing that Illinois’ base period violates the Social
Security Act’s “when due clause.” The plaintiffs maintain that anyone who has not earned
$1,600 over the 12 months included in the base period, or has not earned $440 outside the
high quarter, should be able to try to establish eligibility through an alternate base period

using the last four quarters.

When the case was first heard in district court, the judge agreed with Illinois that, as
part of the state’s monetary eligibility requirement, IHlinois’ base period could not be
challenged under the Social Security Act. However, the appellate court reversed and
remanded the case, to determine whether the Illinois base period violated the "when due
clause.”

To make that determination, the appellate court instructed the district judge to
balance the benefits which some claimants could derive from the alternate base period against
the state's interest in holding down administrative costs and minimizing fraud. On remand, the
district judge determined the claimants' interests outweighed the state's and, therefore, that
Illinois had to adopt the alternate base period. Illinois has again appealed.

With all due respect, I submit the appellaie court was wrong, for a number of reasons.
The legislative history of the Social Security Act indicates Congress intended states to have
broad freedom to set up the types of unemployment insurance systems they considered
appropriate.

The United States Supreme Court has held that the Social Security Act was intended
to recognize the importance of each state establishing its own eligibility criteria for
unemployment insurance.

In addition, since the establishment of the unemployment insurance system, the Labor
Department - the federal agency charged with enforcement of the “when due clause” - has
considered a base period of the first four of the last five quarters to be consistent with the
clause and, in fact, has suggested that the states use such a base period.

In the 1970's, Congress itself expressly recognized and took no issue with the states’
widespread use of base periods consisting of the first four of the last five quarters.

Beyond all that, however, the appellate court was wrong because the balancing test
it prescribed is essentially a policy judgment of the type that govemnors and state legislatures
are elected to make and are better-suited to make. The appellate court's ruling has separated
the authority to make policy decisions from accountability for those decisions, with potentially
expensive consequences.

Potential Dlinois Impact of Pennington

In deciding the case on remand, the district judge noted that the administrative costs
of the alternate base period could be substantial - $12 million to $15 million in one-time costs
and $2.5 million in additional yearly operating expenses according to the Department of
Employment Security. He also acknowledged that additional federal dollars to cover those
costs were not likely to be forthcoming. He did not, however, concern himseif with where the
money to cover those costs would come from or with any of the other significant implications
of what the plaintiffs want.

In fact, in addition to hiking state government's costs of doing business, Pennington
could substantially raise outlays from Iilinois’ Unemployment Trust Fund account and impose
hefty increases in employer taxes.

The Department of Employment Security estimates the alternate base period the
plaintiffs are seeking would increase Illinois’ Trust Fund outlays by 1.5 percent. A Labor
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Department study indicates alternate base periods raise state Trust Fund outlays by four to
six percent. A 1.5-percent increase in outlays from Hllinois’ Trust Fund account would amount
to more than $180 million over the next eight years; a six-percent increase would total $750
million.

As state law is currently written, additional outlays would automatically trigger tax
increases for Illinois business. A 1.5-percent increase in outlays would result in nearly a $70-
million tax increase. A six-percent increase in outlays would raise employer taxes by $350
million.

Since state Trust Fund accounts are part of the unified federal budget, the difference
between the increased outlays and the higher taxes would translate into an increase in the
federal deficit - a more than $100-million increase if outlays rose by 1.5 percent; a $400-
million increase if outlays rose by six percent .

Moreover, determining eligibility based on wages earned after the first four of the last
five quarters would entail either essentially taking a claimant’s word for it as to the amount
of those earnings, thereby increasing the risk of fraud, or requiring additional reporting from
employers to verify the earnings, thereby imposing new “paperwork burdens.”

Potential National Impact of Pennington

Pennington s impact in Illinois, including its effect on the federal deficit, could presage
things to come for nearly every other state. The appellate court’s decision is binding in
Indiana and Wisconsin, as well as Illinois, and can be used as precedent to attack other states’
unemployment insurance laws. Moreover, Pennington’s use as precedent will not necessarily
be limited to cases where an alternate base period is the difference between eligibility and
ineligibility. States can expect the argument that the “when due clause” requires an alternate
base period when an alternate base period would yield a higher weekly benefit check.
Pennington has blurred the line between what a state can and cannot be sued for under the
“when due clause.”

In the friend-of-the-court brief it submitted to the appellate court, the Labor
Department said, "Given the widespread use of the type of base period employed by Illinois,
an order striking down the Hllinois law undoubtedly would cause nationwide disruption in the
various states' unemployment compensation systems."

The case’s implications beyond Illinois’ borders prompted 23 states to join lilinois in
requesting Supreme Court review of the appellate court’s decision.

Conclusion

The type or number of base periods a state uses is not the litmus test of the faimess
of that state’s unemployment insurance system. It is simply a reflection of how that state’s
policy makers have decided to allocate the system’s limited resources to best serve the
interests of everyone whom the system was established to serve.

My specific request to you is for an amendment to the “when due clause” to clarify
the Social Security Act does not govern state base periods. The amendment will eliminate the
need for further costly litigation. Consistent with the intent of the unemployment insurance
system's architects, it will also ensure that requirements as to eligibility remain a decision for
state policy makers, who are directly accountable to the people who will be impacted by that
decision.

I look forward to working with you toward a speedy resolution of this issue.

Thank you again for your time and consideration.
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Mr. CamP [presiding]. Thank you very much.
Now we will hear from Andrew Richardson, commissioner of the
West Virginia Bureau of Employment Programs.

STATEMENT OF ANDREW N. RICHARDSON, COMMISSIONER,
WEST VIRGINIA BUREAU OF EMPLOYMENT PROGRAMS; ON
BEHALF OF THE INTERSTATE CONFERENCE OF EMPLOY-
MENT SECURITY AGENCIES

Mr. RICHARDSON. Thank you, Mr. Chairman and Members of the
Subcommittee. My name is Andy Richardson. I am the commis-
sioner of the West Virginia Bureau of Employment Programs. I am
a past president of ICESA, the Interstate Conference of Employ-
ment Security Agencies. I am here in that capacity. ICESA is the
national organization of the State officials who administer the em-
ployment security system which includes the unemployment com-
pensation programs, the job service offices across the United
States, labor market information, and in most States the job train-
ing programs as well.

1 would like to thank Chairman Shaw and the staff and Mem-
bers of the Subcommittee for inviting ICESA to present our views
today. 1 would commend my written statement for your review, and
I will summarize some of my thoughts here verbally in the interest
of time.

I believe this particular issue strikes at the very heart of the
very unique Federal-State relationship that the Nation’s unemploy-
ment system has experienced since its creation in the thirties.

The Federal law, the Social Security Act, defers to the States to
determine eligibility requirements for unemployment compensation
benefits. An individual must have sufficient wages preceding the
filing of a claim to demonstrate a sufficient attachment to the labor
force in order to qualify for this insurance program.

That period is called the base period. In most States, that is, in
fact, the first four of the last five completed calendar quarters. The
wages that you have earned during that period will determine the
amount of your unemployment benefits and how long they will be
available.

For example, if you filed a claim today, July 11, 1996, your base
period would be April 1, 1995, through March 31, 1996.

Even if they had worked all the period of time from April 1,
1995, right up through yesterday, that would be the period of time
looked at, and it is a very predictable, manageable concept.

The legislative framework that created the unemployment sys-
tem is the Social Security Act of 1935, and it gave States broad dis-
cretion in the establishment of their unemployment programs, in-
cluding the terms and conditions under which benefits are payable.

Now, through the history of this program, determining the period
that constitutes the base period for eligibility for unemployment
compensation has been one of the many eligibility criteria that the
Federal law has deferred to the State governments.

It is remarkable, really, that the structure of the State programs
is very similar. Most States, in fact, do use the first four of the last
five calendar quarters for the base period.

Why? Well, when they set up the system nationally in the thir-
ties, draft legislation was prepared for the States by the Federal
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Government, and that legislation became the genesis of virtually
every unemployment compensation law across the United States.
So the Federal Government provided all the States with draft legis-
lation saying here is the way to comply with the Federal law.

Now we have the Pennington case coming along saying that that
very concept of legislation that was provided in a model format for
the States is not correct, and instead of using this framework to
defer to the States on how to determine when meeting the “when
due clause,” we now have this different approach being proposed.

The view of the Interstate Conference of Employment Security
Agencies is that this is a matter to be left to the States. We don't
oppose alternative base periods. In fact, many States have opted to
do that across the country. Most States, however, do use the first
four of the last five quarters. Some States use more recent wages
for qualifying purposes.

ICESA believes that States should continue to have latitude to
establish such alternatives or other standard base periods—that
the first four of the last five calendar quarters is only one of a vari-
ety that the States choose to use.

We are concerned that the Pennington case could establish a
precedent for the determination of other qualifying and eligibility
requirements for State unemployment benefits by the judicial rath-
er than the legislative process.

Expansion of the court’s authority in setting qualifying and eligi-
bility requirements for unemployment benefits preempts the demo-
cratic process and, as a result, is likely to erode public support for
the program.

For example, some States choose to make certain decisions rel-
ative to payment of unemployment compensation. What constitutes
a just cause for quitting? Are we now going to have the court sys-
tem direct us that certain things are a just cause for quitting and
you, therefore, must pay unemployment compensation benefits?

This is a substantial encroachment into the deference to the
States and the design of these programs, and the recommendation
of the Interstate Conference of Employment Security Agencies is
that it is in the best interest of this very precious national system,
this unique Federal-State relationship in the Unemployment Insur-
ance Program, the workers it serves and the employers it serves to
maintain the historical interpretation of the Social Security Act’s
“when due clause”; that that interpretation would be substantially
changed if the Pennington decision stands, and therefore, ICESA
urges you to enact legislation making it clear that congressional in-
tent is to leave establishment of base periods up to the States.

Thank you very much for the opportunity to be with you today.
1 would be happy to respond to any questions.

[The prepared statement follows:]
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STATEMENT
BY
ANDREW N. RICHARDSON
COMMISSIONER
WEST VIRGINIA BUREAU OF EMPLOYMENT PROGRAMS
ON BEHALF OF THE
INTERSTATE CONFERENCE OF EMPLOYMENT SECURITY AGENCIES
TOTHE .
HOUSE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HUMAN RESOURCES

JULY 11, 1996

Mr. Chairman and members of the Subcommittee, my name is Andy Richardson, Iam
Commissioner of the West Virginia Bureau of Employment Programs, and [ am here today
representing the Interstate Conference of Employment Security Agencies (ICESA). ICESA is
the national organization of state officials who administer the nation's public Employment
Service, unemployment insurance laws, labor market information programs and, in most states,
job training programs.

I would Jike {0 thank Chairman Shaw for the invitation to present ICESA's views aboul the
federal court’s ruling in the Pennington case.

Background

To establish eligibility for unemployment benefits, an individual must have sufficient wages
preceding the filing of a claim. The period surveyed for these wages is called the “base period.”

Most states use a base period consisting of the first four of the last {ive completed calendar
quarters. For example, if the claim were filed today, July 11, 1996, the base period would be
April 1, 1995, through March 30, 1996. Even if the individual had worked during all of the
period from April I, 1996, through July 10, 1996, the wages from this work would not be used to
determine eligibility for a claim.

The first four of the last five completed calendar quarters is the most common base period. It
reflects the public policy judgement that unemployment benefits should be paid only when the
claimant has an established attachment to the labor force. In addition, almost all states determine
eligibility for benefits using wage information which is reported by employers on a quarterly
basis for all workers. It takes time for these reports to be completed and submitted by employers
and for states to enter the information into state computer databases.

Outline and Status of the Pennington Case

As you know, the plaintitts in Pennington are a class of claimants who were not monetarily
cligible for unemployment benefits using the standard lllinois base period but would have been
cligible had earnings subsequent to the first four of the last five quarters been considered. They
contend that the Illinois base period violates the Social Security Act’s requirement that
administrative methods ensure that Ul beneits are paid “when due.”

In 1994, the Seventh Circuit Court of Appeals reversed the district court and ruled that the base
period provided for by the Illinois Unemployment Insurance Act is an “administrative provision”
subject to the “when due” clause. The appellate court remanded the case to the dislrict court for
q determination as to whether the “when due” clause had been violated. To make the
determination, the district court was instructed (o balance the plaintiffs® interest in prompt
payment of benefits against the state’s interest in minimizing administrative costs and preventing
fraud. The U.S. Department of Labor submitted an amicus brief to the court supporting the
llinois Department of Employment Security's position that the base period is an eligibility
requirement, not an administrative method, and accordingly, not subject to the “when due”
clause. The court appeared to give little weight to the Labor Department’s arguments because
the department has not issued regulations on the matter.
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The llinois DES appealed the seventh circuit’s ruling to the Supreme Court which declined to
hear the case in November 1994 and remanded the case (o the district court. Twenty-three states
signed an amicus briel supporting IHinois’ position.

On remand, the district court weighed four factors: 1) the number of additional eligible claimants
there would be under an alternative base period; 2} the amount of additional benefits that would
be paid; 3) the increased promptness with which eligible claimants would receive benefits; and,
4) the administrative costs of implementing an alternative base period. There was no
consideration of the potential impact on employers in terms ol additional costs or administrative
burden. With respect to administrative costs, the court found IDES’ evidence credible--the
agency would incur.more than $13 million in one-time costs and additional annual operating
expenses of more than $2.5 million. The court also stated it was likely that federal funding to
cover the costs would not be forthcoming. Nevertheless, the court concluded that (he first three
factors inured 1o the plaintiffs’ benefit and omweighed the fourth. Accordingly, lllinois’ base
period was held to violate the “when due” clause.

ICESA’s Views

Our nation’s unemployment insurance (Ul) systein is a unique federal-state partnership,
grounded in federal law but executed through state law by state officials. The legislative
framework created with the Social Security Act in 1935 gives states broad discretion to design
‘their own unemployment insurance programs including determining the terms and conditions
under which benefits are payable.

Prior to the court’s interpretation in Pennington, Section 303 (a) (1) has been interpreted by the
Executive Branch and by the courts since 1935 to mean that benetits should be paid as promptly
as is feasible administratively under the terms and conditions of state laws.

Throughout the history of the unemployment insurance program, determining the period that
constitutes the base period for unemployment insurance claims purposes has been one ot many
eligibility criteria that federal law has left to the states. For example, each state--through its
legislative process--decides the amount of earnlings necessary to qualify tor benefits, whether
various reasons for voluntarily leaving a job constitute “good cause” and when the reasons for
discharge from a job are such that an individual is disqualified from benefits.

The legislation establishing the unemployment insurance system in this country makes it clear
that Congress intends for the states to have wide latitude in designing their unemployment
compensation programs, That being the case, it is remarkable that the structures of state
programs are so similar. This phenomenon can most likely be traced back to “drait bills” for
state unemployment compensation laws that were provided to the states by the Departiment of
Labor to illustrate legislation that would meet federal requirements. The base period that [Hinois
and most other states use was included in a draft bill that many states used as a model for their
respective state laws. Therefore in establishing a base period consisting of the first [our of the
last five completed calendar quarters, states were assured that their law conformed to federal
requirements. In addition, each year the Secretary of Labor must certify to the Secretary of the
Treasury that each state’s unemployment compensation law is in conformity with federal law in
order for employers doing business in the state to claim the 90% offset credit against federal
unemployment tax obligations. The Secretary has certified the [llinois law and the laws of other
states with the same base period structure for almos} 60 years.

We believe that the court’s decision in Penningtop is an implausible interpretation of the Social
Security Act’s requirement that administrative methods be designed to ensure the prompt
payment of benefits when due and is inconsistent with the intent of Congress that states have
wide latitude to design state unemployment insurance programs.
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A number of states have put alternative base periods in place to address the circumstances of the
plaintiffs in Pennington -- individuals who would not qualify using the first four of the last five
quarters but who would qualify if more recent wages were used.  TCESA believes that states
should continue to have latitude to establish such alternatives or other standard base periods --
that the first four of the last five quarters is only one ol a variety of base periods that states might
use. As technology that permits states to collect and process wage information more quickly
becomes available, more states may wish to establish alternatives or more recent quarters as their
base periods. However, purchasing the latest technology and impilementing alternatives to
standard practices are expensive. Administrative funding for unemployment insurance was cut
about 6% in FY 1996, and increases in the future to support practices such as alternative base
periods does not appear likely.

As you know, administrative funding for unemployment insurance is included under domestic
discretionary spending caps although the program is an entitlement. There is currently no
provision for increases in administrative funding for unemployment insurance under the
discretionary caps--even though the number of beneficiaries who would be entitled to be served
could increase substantially in an economic downturn.

Implications

1he Pennington decision blurs the line between what is an eligibility requirement and what is an
administrative method, potentially giving rise to further lawsuits against state employment
security agencies regarding issues beyond base periods. We are concerned that Pennington
could establish a precedent for determination of other qualitying and eligibility requirements for
state unemployment benefits by the judicial rather than the legislative process. Expansion of the
courts” authority into setting qualifying and eligibility requirements for unemployment benefits
preempts the democratic process and, as a result, is likely o erode public support for the
program.

In the legislative process, discussions about qualitying and eligibility are not an entirely
intellectual exercise. The practical implications, as well as the intellectual basis, of new
provisions must be recognized because the legislative body bears responsibility for the outcome.
For example, in a state where individuals in the same circumstances as the plaintiffs in
Pennington are not eligible for benefits, legislators must explain to constituents why they are not
cligible; in a state where an alternative base period is put in place, legislators must explain to
their employer constituents that their unemployment taxes will be higher. In the legislative
process, all interests must be weighed. The courts simply issue an opinion and take no
responsibility for implementation.

Recommendation

We believe that it is in the best interest of the unemployment insurance system and the workers
and employers it serves 10 maintaiu the historical interpretation of the Social Security Act’s
“when due” clause; that interpretation would be changed significantly if the Pennington decision
stands. [CESA urges you to enact legislation making clear Congressional intent to leave
establishment of base periods to the states.
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Mr. CampP. Thank you. .
First, before we go to questions, we will hear from Albert Miiler,
president of Phoenix Closures, Inc.

STATEMENT OF ALBERT R. MILLER, PRESIDENT AND CHIEF
OPERATING OFFICER, PHOENIX CLOSURES, INC.,
NAPERVILLE, ILLINOIS

Mr. MILLER. Thank you, Mr. Chairman and Members of the Sub-
committee. My name is Bert Miller, and I am the president and
chief operating officer of Phoenix Closures. My company is located
in Naperville, Illinois, and produces container caps for regional and
national brands, both domestic and international. Our customers
cover a variety of markets including foods, household chemicals,
cosmetics, health care products, industrial products, and pharma-
ceuticals.

Phoenix Closures presently employs more than 200 workers and
has been an Illinois employer for over 100 years.

I am here today to express my strong support for the legislation
Governor Edgar and Comptroller Didrickson are seeking in connec-
tion with the Pennington case. I also have a general observation re-
garding devolution of the employment security system.

As to Pennington, there are problems both with the alternate
base period itself and the manner in which its proponents are try-
ing to implement it.

The Pennington alternate base period would provide for the pay-
ments of unemployment benefits financed exclusively by employers
to individuals with no established connection to the work force. To
that extent, it would turn the unemployment insurance system into
a 100-percent employer-financed welfare program, something well
beyond what I understand to have been Congress’ intent and some-
thing employers cannot afford.

Comptroller Didrickson has already discussed the estimates re-
garding the alternate base period’s potential impact on the trust
fund and employer taxes. A 1.5-percent increase in outlays would
raise employer taxes by nearly $70 million over the next 8 years.
A 6-percent increase would increase taxes by nearly $350 million
over that period.

To put those numbers into context, let me talk briefly about my
own company’s situation. Phoenix Closure’s sales for the year to
date are up 30 percent over last year. However, rising raw material
costs left the company’s bottom line essentially unchanged. In an
environment where output has to improve by nearly one-third just
for business to stay even, the prospect of any tax increase is
daunting. The possibility of a $350-million tax increase is abso-
lutely staggering.

The alternate base period’s cost to employers, however, would not
necessarily be limited to higher tax. I understand employers would
also be faced with the additional reporting requirements with pen-
alties for noncompliance in the event they failed to verify claim-
ant’s earnings not yet in the State’s computer system on a timely
basis.

I am also troubled by the potential impact on government, $12
to $15 million in startup costs and $2.5 million in extra annual
costs with no identifiable source to cover those costs.
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I am no apologist for government. By and large, it needs to work
a whole lot smarter and cheaper than it does now. However, we
cannot realistically expect results if we just keep it doing more
things.

The alternate base period takes us further in the wrong direc-
tion. It just gives government one more thing to do.

Having said all this, I recognize there are reasonable people who
might disagree with me. I could probably have a spirited debate
with them on the wisdom of an alternate base period. The problem
is, as the Pennington case has transpired, most of my concerns will
never enter into the debate.

According to the most recent district court decision, the only rel-
evant considerations in deciding whether a State should adopt an
alternate base period are how much more would be paid in bene-
fits, and what the impact would be on government’s operating ex-
penses. The cost to employers in terms of higher taxes and addi-
tional paperwork simply won’t count. Employers won’t even be able
to have the satisfaction of voting against the judge who made the
decision.

Mr. Chairman, employers are the ones who pay for the system.
Our concerns should at least be considered relevant to the discus-
sion.

The legislation Illinois is asking for is simple. It will just make
sure that the decision about whether the benefits of an alternate
base period justify its cost remains one for policymakers who will
be accountable to the people affected by the decision. It will also
ensure that as the cost and benefits are weighed, all sides’ concerns
are given their due. I respectfully ask you to support it.

As to devolution, as with everything, the devil is in the details.
However, done correctly, I believe it could make the employment
security system more accountable to the people it serves, allow for
more flexibility and smarter choices by State officials and make the
system cheaper for government and employers. Your consideration
of Izhe matter will be a real service to employers and jobseekers
alike.

Thank you very much for taking the time to hear my point.

[The prepared statement follows:]
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TESTIMONY
BEFORE THE HUMAN RESOURCES SUBCOMMITTEE,
HOUSE WAYS AND MEANS COMMITTEE,
BY
ALBERT R. MILLER, PRESIDENT,
PHOENIX CLOSURES, INC.

July 11, 1996

Thank you, Mr. Chairman and members of the Subcommittee. My name is Bert Miller.
I am the President and chief operating officer of Phoenix Closures. My company is located
in Naperville, Illinois and produces container caps for regional and national brand products,
both domestic and international. Qur customers cover a wide array of markets, including
foods, household chemicals, cosmetics, health care products, industrial products and
pharmaceuticals. Phoenix Closures presently employs more than 200 workers and has been
an Illinois employer for over 100 years.

1 am here today to express my strong support for the legislation Governor Edgar and
Comptroller Didrickson are seeking in connection with the Pennington case. I also have brief
observations regarding the devolution of the employment security system.

As to Pennington, there are problems both with the alternate base period itself and
the manner in which its proponents are trying to implement it. The Pennington alternate base
period would provide for the payment of unemployment benefits, financed exclusively by
employers, to individuals with no established connection to the workforce. To that extent, it
would turn the unemployment insurance system into a 100-percent employer-financed welfare
program - something well beyond what I understand to have been Congress’ intent and
something employers cannot afford.

By increasing outlays from Illinois’ Trust Fund account, the alternate base period
would also raise employer taxes. The greater the rise in outlays was, the higher the tax
increase would be. The lowest estimate I have seen is that the alternate base period would
increase outlays from Iilinois’ account by 1.5 percent. An increase of that size would raise
employer taxes by nearly $70 million over the next eight years. There is a Labor Department
study that estimates an alternate base period can raise a state’s Trust Fund outlays by four to
six percent. A six-percent increase in outlays from Illinois’ account would raise taxes on
Illinois business by $350 million over the next eight years.

To put those numbers into context, permit me to discuss briefly my own company’s
situation. Phoenix Closures’ sales for the year to date are up 30 percent over last year.
However, rising materials costs have left the company’s bottom line essentially unchanged.
In an environment where output has to improve by nearly a-third just for a business to stay
even, the prospect of any iax increase is daunting. The possibility of a $350-million tax
increase is absolutely staggering.

The alternate base period’s cost to employers, however, would not necessarily be
limited to higher taxes. [ understand employers could also be faced with additional reporting
requirements, with penalties for noncompliance, to verify claimant earnings that had not yet
been reported and entered into the state’s computers.

1 am also troubled by the potential impact on government - $12 million to $15 miilion
in start-up costs and $2.5 million in extra annual costs according to the Department of
Employment Security, with no identifiable source to cover those costs. I am no apologist for
government. By and large, it needs to work a whole lot smarter and cheaper than it does right
now. However, we cannot realistically expect those results if we just keep giving it more
things to do. The alternate base period takes us further in the wrong direction in that it just
gives government one more thing to do.
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Having said all this, I recognize there are reasonable people who might disagree with
me. I could probably have a spirited debate with them on the wisdom of an alternate base
period. The problem is, as the Pennington case has transpired, most of my concerns will
never even enter into the debate. According to the most recent district court decision, the only
relevant considerations in deciding whether a state should adopt an alternate base period are
how much more would be paid in benefits and what the impact would be on government’s
operating expenses. The cost to employers, in terms of higher taxes and additional paperwork,
will simply not count. Employers will not even be able to have the satisfaction of voting
against the judge who made the decision. Mr. Chairman, employers are the ones who pay for
the system; our concerns should at least be considered relevant to the discussion.

The legislation Illinois is seeking will simply make sure that the decision as to whether
the benefits of an alternate base period justify its costs remains one for policy makers
accountable to those who will be affected by the decision and that, as the costs and benefits
are weighed, all sides’ concerns are given their due. I respectfully ask you to support it.

As to devolution, as with everything else, the devil is in the details. However, done
correctly, I believe it could make the employment security system more accountable to the
people it serves; allow for more flexibility and smarter choices by state officials, and make the
system cheaper for government and employers. Your consideration of the matter will be a real
service to employers and job seekers alike.

Thank you for you taking the time to have this hearing today and for considering my
views.
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Chairman SHAW. Thank you.

Mr. McCrery.

Mr. McCRERY. Mr. Richardson.

Mr. RICHARDSON. Yes, sir.

Mr. McCCRERY. Are you familiar with the holding in the Pen-
nington case by the appeals court?

Mr. RICHARDSON. Yes.

Mr. McCRreRY. Can you explain it? In other words, what did the
court say was wrong with having no alternate base period? Why
isn’t Illinois base period adequate?

Mr. RICHARDSON. I think it has to do with their interpretation
of when benefits are due and the imposition of a very liberal inter-
pretation of that concept to ensure that the most attractive way of
paying the benefit is found for the unemployed worker.

To me, it rejects the consideration of the level of attachment to
the work force, the attachment to the labor market that is suffi-
cient for consideration of this insurance program.

Mr. MCCRERY. Give me an example of an alternate base period
that the court would have you use.

Mr. RICHARDSON. An alternate base period example would be the
four most recent completed calendar quarters, instead of the first
four of the last five. I believe in the example I used, April 1, 1995,
through March 31, 1996, would be the base period under the first
four of the last five concept, if you were to file a claim today.

With an alternative base period, you would not only look at that,
but you would look at July 1, 1995, through June 30, 1996, and
whichever produced the best benefit for the unemployed worker
would be the base period that you would use to determine the ben-
efit amount.

Now, this is problematic for the States. To begin with, the wage
reports for June 30, 1996, aren’t even due in my State until the
end of July. Now, I don’t have that data. That means that I am
going to have to request that last quarter from the employer in
order to make that determination.

Now I request that. Now we get into some verification issues. We
get into some accuracy issues. I think you raise the risk of increas-
ing errors on the part of the payment processes. It could delay the
payment of benefits while you are waiting to get that data from the
employer.

Mr. McCRERY. Mr. Uhalde, I gathered from your testimony that
the Department of Labor’s primary objection to legislation moving
forward at this time is that it is premature. Is that correct?

Mr. UBALDE. That is correct.

Mr. McCrERY. You don’t have any problem with the substance
of the legislation. I mean, are you in agreement still, as your ami-
cus brief stated, that this should be a State’s right to establish the
base period?

Mr. UHALDE. The amicus brief that the Department filed was an-
swering a very narrow question, and that was, Is the Illinois base
period consistent with current law and regulations, and in our ami-
cus brief we stated that in our opinion it was. That is our current
interpretation, our present interpretation of the existing law.

The question that is being asked here is whether there ought to
be legislation on that particular issue, and we think it is premature



28

probably for three or four reasons. One, we think there are appeal
rights that currently exist, and I think it is important to get the
court decision. We would have argued that the legislation is in-
tended to correct, within the law, this one narrow interpretation,
but that could leave open, then, what is primary State responsibil-
ity in other areas. This is a very narrow surgical legislative point.

Second, we now have some research ongoing, and legislative deci-
sion should be made with full information.

We have already heard that Illinois believes the cost would be
about 1.5 percent. That also means benefits that people aren’t get-
ting is about 1.5 percent, but our preliminary analysis is that it
could be as much as 6 percent.

Well, 6 percent in terms of benefits not paid to individuals, as
well as 6 percent cost to the trust fund; that is quite a difference,
and if we are going to legislate, we ought to legislate with the best
information possible. In March, we will have pretty solid informa-
tion on this question. We think it is reasonable to have such infor-
mation.

Mr. MCCRERY. So, in other words, you are telling us today that
even though the Department filed an amicus brief that you were
filing the amicus brief strictly as a lawyer interpreting what you
appreciated to be the current law, but if you were writing the law,
you may arrive at a different conclusion. You may write a different
law. You may not give the States the right to determine their own
base periods. Is that correct?

Mr. UHALDE. Historically, our position has been that this issue
is an eligibility issue, a determination of the States.

Mr. McCRERY. Right.

Mr. UHALDE. That is correct.

Our position with regard to eligibility issues is unchanged—it is
a position for the States, but there is a legitimate question; if you
are going to change the Social Security Act and change the law
now, then we should do this with full information. There isn’t full
information.

Mr. MCCRERY. Mr. Chairman, if you will indulge me just to con-
tinue this point.

Chairman SHAW. Yes, go ahead.

Mr. McCRERY [presiding]. I am confused because you seem to be
saying now that you are in agreement with the law as you inter-
pret it, that this ought to be an eligibility issue and, therefore, de-
termined by the States. If, in fact, that is your position, then why
would you quarrel with legislation which would clarify the law?

Mr. UHALDE. Because we believe that at this point that is pre-
mature to be able to do.

Mr. McCreRY. That brings us back to my original statement that
your only objection is that it is premature.

Mr. UHALDE. I attempted to clarify why we believed that was
premature in this instance.

Mr. McCRERY. Again, if your only objection is that it is pre-
mature, I don’t understand why. If we are willing to go through the
trouble, it is no sweat off your back if we do the work and pass
the bill. All you have to do is sign it. If we are willing to do the
work to clarify the law to do what you say you think it should do,
give the States the right to determine their eligibility periods or
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their eligibility criteria, then I don’t understand your objection. If
we are willing to do the work and make the court case moot, basi-
cally, by making sure the interpretation of the law is clear along
the lines that you think it should be, then I don’t see that you
should object to our moving forward.

Mr. UHALDE. We object because we don’t think we ought to go
forward without full information on this. We have quite a diverse
understanding of what the impacts of this are going to be.

Our preliminary analysis is looking at the impact of people in fil-
ing in a static period over 1 year. We don’t know, for example, how
many of these individuals ultimately would have waited and filed
anyway, so that these net benefit costs may be lower in this case.
There are both costs to the system and to employers, but there are
also benefits to individuals.

We stated our opinion in terms of the legal opinion, but I think
if one is going to take the next step in terms of the legislation, the
Congress as well as the administration ought to be informed.

We also think we can improve the system working with States
using electronic filing to help reduce the lag period for individuals.
We are working with States to be able to do that.

Mr. McCRrERY. OK. Well, thank you very much for responding to
my questions.

Mr. Rangel.

Mr. RANGEL. Thank you. To the comptroller from Illinois, I as-
sume the State opposes the decision that has been made in the
Pennington case?

Ms. DIDRICKSON. That is correct.

Mg RANGEL. I assume, further, that you are appealing that deci-
sion?

Ms. DIDRICKSON. We have. We have gone with 23 States all the
way up to the U.S. Supreme Court after the decision by the U.S.
District Appellate Court and were not successful. We've spent over
half a million dollars to do that.

Illinois really has no choice.

Mr. RANGEL. I would assume, not having read your papers on ap-
peal, that if you are successful then existing law will be what you,
what the State will be guided by.

Ms. DIDRICKSON. If we are successful in appealing, right. But we
have not been successful, there is a track record out there. And we
have no choice.

Mr. RANGEL. What is going to happen?

Ms. DIDRICKSON. We went to the U.S. Supreme Court and were
turned down and remanded back to the district court.

Mr. RANGEL. Have you exhausted your legal remedies?

Ms. DIDRICKSON. Other than the U.S. Supreme Court which we
have already tried to appeal to, with 23 other States, and the case
was not heard, we are currently back before the Federal appellate
court.

Mr. RANGEL. So, would you support the Congress drafting legis-
lation that would clarify this issue?

Ms. DIDRICKSON. Yes, we would. We see it as a preemption issue,
60 years ago, the question really is, Did Congress intend to pre-
empt States rights? I think we've clearly heard that that wasn’t the
intent and we would like to be able to clarify that. Because, other-
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wise, we are facing in the next year a potential $15 million cost in
the State of Illinois and we don’t know where we will get that $15
million. And that’s just the administrative costs.

Mr. RANGEL. But you haven’t the slightest clue what the Con-
gress would come up, do you?

Ms. DIDRICKSON. Pardon me?

Mr. RANGEL. You have no idea what legislation we would come
up with.

Ms. DiDRICKSON. I understand that Congressman Crane is intro-
ducing legislation this afternoon.

Mr. RANGEL. Well, it is generally true that when the Majority
wants something done, the Minority does not have much influence.
Under the normal way legislation is prepared you really don’t know
what will be signed into law.

My point, really, is that the Department of Labor indicated that
they have an advisory council and there are a lot of recommenda-
tions out there that they support. As they've indicated today, the
State would determine the base period. Since everyone does not
agree with what you have said, that you have exhausted your legal
remedies, that the best thing that could be served is that we get
all of these people—Mr. Secretary, how long has your Department
been working on this issue?

Mr. UHALDE. I believe the original case was filed in 1985.

Mr. RANGEL. No. I mean the revisions, the Council on Unemploy-
ment. Are you familiar with this?

Mr. UHALDE. Yes. And the Advisory Council has issued its report
this year

Mr. RANGEL. And these are experts?

Mr. UHALDE. Yes. This was a bipartisan commission appointed
part by the administration, part by the Congress, both Majority
and Minority and

Mr. RANGEL. And so, the Congress will be best served if we just
look at the basis of the recommendations. Most people believe that
the States should control the base period. I don’t think there is any
disagreement out there.

And the question is, whether we do it on what makes us feel
good, or act on the information of those people who specialize and
recognize that there is a problem out there.

So, unless there’s something urgent, is there anything urgent
that any of the panel members feel

Ms. DIDRICKSON. I think the question here is, you know, what is
the benefit to waiting? And as I reread the Secretary of the Depart-
ment of Labor’s testimony here it is clearly stated. It is Illinois
choice or any State’s choice of how to balance the various pros and
cons of immediate access versus demonstrated attachment to the
labor force.

Mr. RANGEL. Well, let me ask the Secretary, do you believe that
Illinois has exhausted its appeals rights?

Mr. UHALDE. No. We believe there is still an appeal right——

Mr. RANGEL. The Supreme Court?

Mr. UHALDE [continuing]. To the Supreme Court on this issue. I
recognize that they have been not accepted once but we understand
that could——
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Mr. RANGEL. Well, you have no idea what this Congress will
come up with if we come up with anything at all. And I hope that
we might take into consideration all the available information
based on studies, not to do what Illinois wants, but what is good
for the entire Nation.

Illinois has seen what they perceive as States rights violated. I
guess there is a lot of support for that. But I would assume, Sec-
retary Uhalde, that this panel has discussed issues that go far be-
yond the Illinois court decision. Is that correct?

Mr. UHALDE. That’s correct.

Mr. RANGEL. So, listen, we got a lot of things to do between now
and the time we get out there to change this Congress. I would
hope that we will just move on to something else and then when
we get back in, we will do it the right way.

Mr. McCRERY. Mr. Collins.

Mr. CoLLINS. Good morning, Mr. Chairman.

Ms. Didrickson, as I understand though, you have not entered
this case as just Illinois?

Ms. DIDRICKSON. That’s correct.

Mr. CoLLINS. There are how many other States involved?

Ms. DIDRICKSON. We had 23 other States that appealed with us
to the U.S. Supreme Court when we were denied a hearing.

And, as you heard, Andy Richardson, who has testified on behalf
of ICESA, all the other States, there’s a very clear danger here that
this legislation from the bench for Illinois is going to—and I believe
the U.S. Department of Labor has also said—it’s going to serve as
precedent in other States.

So, there’s a legal lawsuit pending right now, I understand, in
the State of Washington and there are other States where similar
action is pending.

Mr. COLLINS. And how many States have used this same cri-
teria?

Ms. DIDRICKSON. My understanding is that there are 49 States.

Mr. CoLLINS. And you're saying the danger here is that the Con-
gress may not legislate but the bench may legislate.

Ms. DIDRICKSON. I'm saying that the bench has legislated.

Mr. CoLLINS. Leaving very little of the voice of the people to be
heard, just the bench.

Ms. DIDRICKSON. That’s right.

Mr. CoLLINS. Mr. Uhalde, you've talked a lot about alternatives,
alternative criterion. Is it not true that each State, through their
legislature, could establish their own criteria or an alternative cri-
teria than what these 47 States now use?

Mr. UHALDE. That’s correct.

Mr. COLLINS. But based on your testimony though you are saying
that Washington should do it or as Mr. Richardson has said, the
bench should do it?

Mr. UHALDE. No. As I said, we filed an amicus brief supporting
the State of Illinois in our interpretation of the current law and
regulation that supported the State in their position. Historically,
it has been an eligibility issue and the States have preeminence in
setting those eligibility criteria. The question that we are asked
now is ought there be new legislation enacted for this issue?
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And we think that before anything like that is done that there
is information that this Congress does not have that it ought to
have in order to make its decision.

Second, this is one court in one district, the seventh circuit, and
we believe historically that our position with regard to States and
the Federal/State relationship has been upheld throughout courts
over many years, ] mean since 1932.

We believe, on an appeal, that it’s very likely that this position
of Illinois could be sustained. And it would be beneficial if one went
through this appeal process and got that ruling rather than react-
ing to this immediate one-court decision.

Mr. CoLLINS. But you keep mentioning though that we should
seek more information. Where are you seeking your information
from? I mean I believe that’s what this panel is for today.

Who are you going to for your information?

Mr. UHALDE. We're getting our information from all the 50
States and an actuarial analysis of the impact of these decisions.
We have had contracts let. We work with the States in order to
make these actuarial estimates of the impacts on both benefits and
on costs, including costs of employers and administrative costs.

Mr. CoLLINS. Well, we have 60 years of history, is that not infor-
mation well enough to make a determination?

Mr. UHALDE. That is information on the status quo.

Mr. CoLLINS. You said yourself that we have had several court
rulings that have upheld those decisions. Why should we force Illi-
nois and 22 or 23 other States to continue to spend money to try
to seek the same decision that has been made and rendered by
other courts, why?

Mr. UHALDE. Because we believe that it’s important. We believe
that it is also——

Mr. CoLLINS. But the other decisions were not important? We are
seeking another decision, even though you think that it may be the
same decision? Why not go ahead and legislate this thing and send
it down to the White House and let the President sign it? Would
you not recommend he sign or uphold what other courts have al-
ready upheld?

Mr. UHALDE. No, we think it is premature at this time to do the
legislation.

Mr. CoLLINS. That wasn’t the question I asked. Would you rec-
ommend the President sign, yes or no?

Mr. UHALDE. I don’t make recommendations to the President on
signature of legislation at this point. I would have to see the legis-
lation; I would have to see what it’s going to do. I would have to
see whether it is going to address other issues in this area. This
is a very piecemeal approach to an issue.

Mr. CoLLINS. It would do exactly what’s been rendered by the
courts for the last 60 years that you have said you agreed with.

Mr. UHALDE. That’s correct.

Mr. CoLLins. Thank you, Mr. Chairman.

Mr. MCCRERY. Mr. English.

Mr. ENGLISH. Thank you, Mr. Chairman.

I wasn’t planning to ask a question but Mr. Uhalde, I was struck
by something you had said that I may have misunderstood, to the
effect that this court decision primarily would have an impact on
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[llinois. Am I misquoting you on that or is that a misunderstanding
of the thrust of your remarks?

Mr. UHALDE. I believe the impact is within that circuit court dis-
trict which is Illinois, Wisconsin and Indiana.

Mr. ENnGLISH. OK. I was curious because looking at the amicus
brief filed in this case by the administration and I'm going to quote
from it, the claim was made,

Given the widespread use of the type of base period employed by Illinois an order

striking down the Illinois law undoubtedly would cause nationwide disruption in the
various States’ unemployment compensation system.

So, you are arguing that the claim in the brief maybe was over-
stated? That there was not likely to be that kind of orbit of com-
parison?

Mr. UHALDE. I think the direct—as I understand the law—the di-
rect legal interpretation by the circuit court applies to these three
States I mentioned. I believe probably the amicus brief was then
talking about the influence that that might have on other States
over time.

Mr. ENGLISH. 